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International Tax Congress 
The Digital Tax Agenda – are we closer to reaching a global consensus? 

(And if we do – will it really make a difference?) 
 

It feels as if we have been talking about little else in the UK other than how to tax large digital 

companies in the last seven or eight years (although Brexit may now be running it a close second). In 

this article, I will suggest that in fact, we have actually spent most of that time working out not how 

to tax value specific to digital companies, but actually about taxing everything else; that we did for a 

short while focus on digital companies, but we are now distracted again; and perhaps, we need to 

think about wider change in the system. 

In this article “digital companies” refers specifically to companies such as user platforms (e.g. 

Facebook), search engines (e.g. Google) and on-line marketplaces (e.g. Amazon) where users who are 

not necessarily customers are a key element of the business model, rather than companies using 

digital technology more generally. 

This article has been updated for the release of the OECD “Programme of Work to Develop a Consensus 

Solution to the Tax Challenges Arising from the Digitalisation of the Economy” on 31 May 2019 

It started with a cup of coffee 
Interest had been growing in the UK in the tax affairs of large multi-national companies since the “mid-

noughties”. However media and public interest in transfer pricing and use of inter-company payments 

to reduce tax liabilities really began with the Reuters reports on how Starbucks had reduced its tax 

liabilities in October 2012; and then Margaret Hodge used the Public Accounts Committee to probe 

the tax affairs of Amazon and Google, as well as Starbucks, in late 2012. By the time the OECD started 

its Base Erosion and Profit Shifting (BEPS) project in July 2013, interest in the taxation of digital 

companies had grown to the extent that Action 1 of the BEPS project was entitled “Addressing the Tax 

Challenges of the Digital Economy”. However, the key finding of Action 1 was that the digital economy 

did not generate unique BEPS issues – although digital companies might be able to exploit BEPS to a 

greater extent than others.  

Sorting out everything else 
The BEPS project, therefore focused on a wide range of issues affecting all multinational companies, 

and produced a wide range of recommendations on issues such as hybrid instruments, the use of tax 

treaties, interest deductibility, the definition of permanent establishment and so on. The main 

conclusions of the BEPS project were published by the OECD in October 2015, and a period of 

implementation across the world followed. The implementation of the recommendations, coupled 

with US tax reform in the Tax Cuts and Jobs Act (TCJA) of December 2107, had a major impact on the 

worldwide taxation of all multinational companies, including digital companies. Crudely, pre BEPS, it 

appeared some digital companies were being taxed nowhere; post BEPS and TCJA, digital companies 

were being taxed somewhere. 

During the project and the following period of implementation of recommendations, interest in the 

taxation of digital companies only intensified. In the UK this was at least partly fuelled by the “Diverted 

Profits Tax” introduced in 2015. Dubbed the “Google Tax”, although, ironically it was later widely 

reported Google would not be subject to DPT, this may have encouraged the view that there was 
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something special about digital companies that needed taxing; although in reality DPT was and is more 

about ensuring the UK’s views on transfer pricing are followed. At the same time, the impact of 

companies such as Facebook on daily life, and its data collection activities were becoming more and 

more noticed. 

User created value? 
By Autumn 2017, the view that there was something “different” about digital companies led to the 

OECD issuing a “request for input on work regarding the tax challenges of the digitalised economy”. 

In this call for input, that digital companies might have different means and locations of value creation, 

through the use of data and active participation of users was specifically referenced. In November 

2017 the UK government issued a position paper on Corporate Tax and the Digital Economy – and 

when this was updated in March 2018, the focus was very much on how a relatively small population 

of companies did derive material value from having a base of “users” on a digital platform who were 

not necessarily themselves customers; and that tax was not being attributed to such value.  

During 2018, the EU also suggested taxing digital companies along similar lines, and the OECD 

produced a detailed paper on the challenges of the digital economy including how users could be 

considered to create value. 

It is important to note that as digital companies were now being “taxed somewhere”, attributing tax 

to user created value was more a question of allocating tax to different jurisdictions than increasing 

the overall tax burden. If some element of profit is attributable to users, then it is not attributable to 

something else. Most well-known digital companies come from a single country – the USA; and 

changing the allocation of taxing rights to reflect user created value would be expected to have a 

negative effect on the US tax base, whilst for countries in Europe, say, the effect would be expected 

to be positive. 

When the OECD came to update the tax world on its latest thinking in January 2019 and call for more 

public input on possible solutions to the tax challenges of digitalisation, taxing user created value was 

not the only solution proposed. 

Back to wider discussions 
The public consultation document outlined two main “solutions” and a third which was less well 

developed. This article will focus on the two main proposed solutions – the “user participation 

proposal” (UPP) and the “marketing intangibles proposal” (MIP).  

The UPP essentially agrees with the proposition that, for digital companies, user participation is a key 

factor in the business model, and the value attributable to a user base is not captured in current 

models. Profit allocation rules would thus need adjusting to “accommodate the value creating 

activities of an active and engaged user base.” 

The MIP would also adjust profit allocation rules, but for a much wider range of companies. This wider 

scope is intended to respond to the “broader impact of digitalisation on the economy” than just the 

rise of the digital companies. Under MIP profit allocation rules would be modified such that some or 

all of the income related to marketing intangibles would be allocated to the country where consumers 

were located. Marketing intangibles are items such a brands, trade names, customer lists, customer 

data and customer relationships. 

Both proposals would require an allocation of profit to either the user jurisdiction or the market 

jurisdiction to be made outside of existing transfer pricing rules. In each case a “residual profit” would 

be carved out from total profits; essentially by subtracting from total profits all the profits that could 
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be attributed to activities and items other than users or marketing intangibles. An allocation of this 

residual profit would then be made to either user or market jurisdictions; this allocation would be 

done according to agreed metrics. What these metrics should be was to be determined through 

further discussion and consultation which is still ongoing. 

In something of an echo of BEPS Action 1, it was noted in the OECD public consultation document that 

the MIP would give countries more ability to tax digital companies because digital companies rely 

heavily on marketing intangibles; in other words, the problem is not a digital problem, but it may be 

bigger for digital companies. In written responses to the consultation, and at the OECD consultation 

event on 13th and 14th March 2019, those that expressed a preference generally preferred the MIP. 

The case against MIP and for UPP 
One of the arguments for MIP is that the economy as a whole is digitalising and the tax response 

should address the whole “digitalisation” effect, not just the rise of digital companies. I would 

challenge that; in many sectors digitalisation has certainly had an impact, but it has been to shorten 

and simplify supply chains, or change supply chains, but without any obvious new source of value. The 

delivery of business information by digital means is more efficient and simpler over the internet than 

by print; some steps may have been removed from the supply chain, and the mechanics of the supply 

chain have altered but there is no obvious new source of value or profit. The fact that industries 

change and develop is not of itself an argument to fundamentally change the tax system. On the other 

hand, user participation does seem to be a new and novel feature of the business model for certain 

companies. 

Secondly, the digital companies are in many cases monopolies or quasi monopolies. Monopolies are 

distortive in a market economy and should be subject to countervailing measures. Tax may not be the 

ideal measure, but if the real issue is that we should be seeking to tax monopoly profits, the measure 

should be targeted at those monopolies; not every large company. 

It is also the case that it is much easier to expand a tax measure than contract one; if UPP was initially 

taken forward, and it was felt that more as needed, MIP could be introduced later and subsume UPP.  

It would not be easy to start with MIP and revert to UPP. 

Finally MIP is a significant step towards either a formulary apportionment model for the taxation of 

multinational companies or a destination based system. Perhaps rather than taking a step in that 

direction, the time has come to consider a complete change in how we tax large companies? 

Will MIP make a difference? 
Despite what I believe are strong arguments against MIP, I suspect it will prevail – if for no other reason 

than UPP would disproportionately affect the US and US companies. It will certainly add a layer of 

complexity to the tax affairs of large multinational companies. Will it, though, lead to greater certainty 

and stability in the international tax system? 

There is first the question of dispute resolution; will all jurisdictions agree on how total profits are to 

be calculated, the residual profits to be carved out and the application of whatever allocation metrics 

are agreed? A clear and efficient dispute resolution process will be required, otherwise companies will 

be faced with ongoing uncertainty over the size of their tax liabilities.  

More broadly, the MIP is a hybrid between a “value creation system” and a “destination based system” 

(i.e. one that taxes comprehensively by reference to where sales are made). Proponents of a 

destination based system argue that value creation systems are inherently unstable in a globalised 

economy, as companies can now move value creation factors, such as intangibles, headquarter and 
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management functions and even whole workforces with relative ease to chase the best incentives and 

rates. The MIP might limit that somewhat, but it does not eliminate it. Destination based systems 

which tie tax to where sales are made, are inherently more stable, it is argued, and encourage 

governments to focus on making citizens more able to consume, rather than chasing elusive tax 

revenue from “value creation” in companies. 

The OECD “Programme of Work to Develop a Consensus Solution to the Tax Challenges 

Arising from the Digitalisation of the Economy”  
On 31 May 2019 the OECD published a “Programme of Work” following the March public consultation 

referred to above. This programme covers both the allocation of profit questions (called “Pillar One 

issues”) addressed by the MIP and UPP proposals and also addressing remaining BEPS issues (the latter 

being the “Pillar Two” issues). In regard to Pillar One the document is largely a discussion of the 

technical issues that would need to be resolved whatever consensus-based solution is ultimately 

reached; and the document noted that further work would continue at a political level to determine 

the objective and scope of a unified approach to profit allocation. However, the “Programme of Work” 

can be expected to result in a series of tools that could be used to tax a wide population of 

multinational companies. 

The “Programme of Work” will also include economic analysis of various approaches to both “Pillar 

One” and “Pillar Two” issues. This analysis will cover impact on both governments and taxpayers. This 

analysis is likely to be closely scrutinised to determine which proposals meet various criteria of 

“fairness” – such as whether there is a net shift in taxing rights between developed nations, or from 

developed nations to developing nations, and how different business sectors are affected. 

Conclusion 
So, we are back to discussing, and likely to see change in taxation for all large multinational companies, 

not just digital ones, even though there are (in my view) good reasons to look specifically at digital 

companies. This change is likely to add complexity, may increase uncertainty due to an increase in 

disputes and any improvement in system stability is likely to be small. If, for mainly political reasons a 

change has to come across the board it would probably be better now to look to solutions which will 

give long term stability, even if that does require a substantial change in the system itself. 

  

 

  


